Summary of the proposals and impacts of the Broadcasting and Other Legislation Amendment (Deregulation) Bill 2014
Background

The Federal Government has introduced a bill covering certain elements of the Broadcasting Services Act that deal with captioning issues. The intention is to amend these elements to reduce the amount of reporting and other administrative burdens associated with these. The Communications Minister, the Hon Malcolm Turnbull, did contact a small number of organisations including ACCAN around this general issue in November 2013. Media Access Australia (MAA) made a submission on this basis and one or two of the suggestions made by MAA were included in this repeal bill. It is understood that the government had extensive consultation with the television industry over this repeal bill, however there was no similar consultation with consumer organisations. MAA did engage in some informal early discussions with the ACMA and the Department of Communications where it flagged a range of issues that were later circulated in MAA’s communication to all MPs and Senators, entitled “How you can repeal red tape and improve TV captioning”. These issues were basically ignored in the bill. 
MAA’s overall concerns

The main concerns that MAA has about the bill are:

1. It has been drafted with provisions that approach the whole issue solely from the perspective of the television industry. It reads like a wish list for removing compliance requirements. There is no consideration or attempt to seek out consumer or other opinions that may offer a different perspective.

2. Elements of the drafting do not appear to have been undertaken with any knowledge of how captioning works in practice and would be regulated in a real-world situation.

3. The basic principle is that captioning is a service that is provided to allow a disadvantaged section of society access to television programs. Part of that principle is that the delivery of the service is fair, transparent and properly monitored. This ensures that caption viewers receive what they expect (and in the case of subscription television, what they have paid for) and that broadcasters know that they are operating on a level-playing field, with a market that is properly regulated and accountable so that nobody can gain a financial advantage through not meeting the regulations. 

The table of amendments

MAA has compiled the table below outlining the proposed amendments and their impacts. For a full understanding of the amendments, the original bill and explanatory memorandum should be consulted. 
	Item
	Impact
	Commentary
	Recommendation 

	Inserting new definitions in Section 130ZK covering channel providers and related items.
	Needed to separate channels from licensees in subscription television for repeat programs and other issues.
	A procedural issue to deal with repeats.
	Allow.

	Substitution of paragraph 130ZUA(3)(c).
	Extends the time allowed to make an application for a target reduction or exemption order on the grounds of unjustifiable hardship. 
	Extends the time allowed by 3 months.
	Allow. It is not a major issue and the grounds for review have not changed.

	Repeal existing subsections 130ZV(1) to (4)and replace with new text.
	Covers subscription television only and simplifies the explanation for quotas going forward (the old version had interim quotas up to 2014 that no longer apply). The one change is a different treatment for sports channels whereby a channel provider can split the quota across sports channels that it controls, so long as the aggregate total is the same across all of the sports channels and each channel that has to meet a quota, meets at least 2/3 of that quota on an individual basis.
	This makes the quota more complicated and confusing and presumably adds to the administrative and regulatory cost. Furthermore, it means that it is not clear what level of captioning a channel should have.
Under present arrangements, a subscriber to sports channels would receive all of the covered channels, but different subscribers like different sports and there is potential for their chosen sport to be the one that is “under captioned”. 
	Remove. It is adding unnecessary complexity and singles out sports channels for a different treatment. There are potentially adverse outcomes for individual consumers of paid services where the consumer has no ability to make the purchase decision with full knowledge of the level of captioning. Instead it is subject to the whim of the channel provider after the fact. 

	Adding new clause at the end of section 130ZV that exempts new subscription television channels from any captioning quota for a period of up to one year and 364 days
	This is a new concept for the legislation giving blanket exemption to a new channel. At present, the licensee has to fill a minimum number of genres of channels and everything else is exempt. The drafting allows for an extended exemption process of at least 1 year and up to one day short of 2 years.
	The present channel quota system allows licensees to designate new channels as being excluded and not subject to captioning requirements. This takes it a step further and makes it so a new channel is automatically exempt for at least a year. Furthermore, the drafting of the clause is very loose in defining a new channel and would be subject to dispute.
	Remove. It is so loosely drafted that it would be subject to disputes and the current arrangements already give the licensees freedom to choose which channels they want to caption. If they felt a new channel needed to be exempt from caption requirements for whatever reasons, they can do this. 

	Amendment to 130ZVA(2) covering how a number is described
	Fixing wordier drafting.
	Has no impact as it is just a way of saying the same thing in a simpler way. 
NB: We do note that similar areas where drafting could be simplified have been ignored, so there seems to be an inconsistency to this. 
	Allow. It makes no change to the enactment of the legislation.

	Repeal and change 130ZY(2)(c) 
	Extends the time allowed to make an application for a target reduction or exemption orders on the grounds of unjustifiable hardship. 
	Extends the time allowed by 3 months.
	Allow. It is not a major issue and the grounds for review have not changed.

	Repeal and change 130ZYA(2)
	Simplifies the formula for calculating the quota under a target reduction order. 
	It appears to have the same outcome as before but with a more succinct drafting of the clause.
	Allow. No real change.

	Addition of new section to 130ZZ
	Changes the repeat captioning requirement for subscription television so that it only applies when it is the same channel provider, not the same licensee.
	This was a suggested MAA amendment as tracking repeat programs across a licensee platform is unworkable as no database exists for this. Further, channel providers will usually seek to fill their quota using repeated programs first as these are cheaper to provide.
	Allow. It is a practical change that should have no real impact on the level of captioning. 

	New subsection 130ZZA(2) dealing with caption quality
	Enshrines in legislation that ACMA must consider the differences between live, pre-recorded and mixed programs in determining caption quality.
	This has a mixed outcome. On one side it removes the flexibility of regulation for caption quality, but it also suggests that certain type of mixed live programs (also known as ‘hybrid’) should be captioned in different ways.
	Allow. It provides some force to the idea of hybrid captioning being the best way to deal with some kinds of programming.

	New subsection 130ZZA(7A)
	Adds a no breach of quality standards if it is due to a technical or engineering difficulty which could have not been reasonably foreseen.
	There are already provisions covering this outcome.
	Remove. It is unnecessary and adds no further protection. 

	Repeal 130ZZC(1) to (4) and a change of wording to 130ZZC(7)
	This is the reporting of compliance with caption quotas for free-to-air broadcasters and this amendment seeks to remove the reporting requirements completely.
	This is based on a misconception that the FTA channels only have to caption 100% of programming from 6am-12am and therefore if a program is not captioned during this time, there is a breach of the requirements and that is sufficient. It ignores that FTA also has to caption any news programming and repeated programming from 12am – 6am and any repeated programs on its multichannels. Furthermore, some multichannels caption outside of the required repeat quotas and it is a very positive access report that there is more access on these channels. The reporting of compliance achieves two things:

1. Consumers know that a regulated quota is being met and that the regulations designed to protect their interests are being properly and fairly enforced.

2. Broadcasters know that they are competing on a level playing field where none of their competitors are attempting to gain an unfair financial advantage through not complying with a required regulation.
	Remove. It fundamentally misunderstands the range of captioning that a free-to-air channel has to provide. It is misleading to suggest that FTA channels have a 100% captioning quota. It is a fundamental feature of compliance, consumer protection and efficient market operation. 

	Repeal and substitute with new 130ZZD
	Covers record keeping and makes it that the records for compliance must be kept for at least 90 days after the financial year end. The previous requirement was 90 days after the report was submitted by the licensee. There is a further requirement that audio-visual records must be kept for at least 30 days after broadcast or 90 days if a complaint has been made.
	This shifts the record keeping regime to one whereby there is less pressure on licensees to report in a timely manner. It also effectively says that a captioning complaint must be made within 30 days of broadcast and investigated within 90 days of broadcast at a practical level.
	Remove. There has already been a major issue with a lack of timely reporting of compliance and this makes it less likely for that to happen. 

	Repeal Division 7 of Part 9D
	This section requires the ACMA to undertake a review of the operation of the captioning requirements under the act by 31 December 2015. That review stipulates that it must include public consultation and report to the Minister by 30 June 2016 and that report to be tabled within 15 sitting days.
	The explanatory memorandum states that the repeal process is a substitute for this statutory review and therefore it is unnecessary. The repeal process has not engaged in any public consultation and has covered the full range of issues described in the existing paragraph. MAA contends that the repeal process has been very one-sided and a proper review by the regulator with public consultation would lead to a range of improvements and reflect what is happening in captioning in 12 months’ time. Captioning is a very dynamic industry that operates on a worldwide basis of supply and to cut off a review of the regulations is short-sighted and may lock the broadcasters, regulators and consumers into antiquated, unworkable systems of operation.
	Remove. A public consultation process has not been undertaken and there is an opportunity to review the regulations in light of world’s best practice and most efficient operations, reflecting that Australian broadcast operates in a worldwide market, not in isolation. 

	Application of amendments
	This outlines the timing of when different amendments would take place. Generally the impact is immediate.
	Clearly the broadcasters want immediate impact of reduced compliance reporting, extended exemption periods and other issues. For consumers this means that there is an immediate removal of any information, opportunity to review breaches or deal with existing issues.
	Amend. Any agreed changes should commence from the next financial year.

	Transitional provision under section 130ZZA
	This requires ACMA to include any changes to its quality standards within 12 months of the requirement becoming law.
	This ensures that quality standards are amended in a timely way, but with public consultation. 
	Allow. It ensures that changes to quality standards are dealt with in a timely manner.


Issues not covered

The repeal process is one-sided in that it deals with issues raised by broadcasters and does not use the opportunity to deal with other issues raised by other stakeholders (or even the opportunity to comment on issues). 
One example of this is the current situation where the subscription television licensees declare the channels that will fill the required quotas after the financial year has finished. This means that subscribers have no certainty as to which channels that they may purchase will have caption quotas and at what levels. This is a unique situation where a caption quota is retrospective in being publically announced. It could be very simply fixed by requiring that a channel quota is stated upfront, allowing transparency of purchase, ease of regulation and reporting. In practical terms, the channels need to decide upfront what they are doing so that they can engage in contracting suppliers and ensuring that they meet a quota. It is not difficult to announce that quota at the start of the financial year. 

Conclusion and Recommendation
There are many complex and contradictory issues thrown up in the repeal clauses outlined in this bill. Some are valid and obvious, others have far-reaching impact on the daily lives of millions of Australians who rely on captions to access television programming. These impacts need to be carefully considered and the proper balance between regulatory costs and proper protection of consumer interests needs to be considered. Further, the changes also need to be reviewed to ensure that they do not remove a working competitive market and create conditions whereby some channels can unfairly compete through non-compliance. 
MAA’s recommendation is that the repeal provisions be delayed until these issues are properly reviewed by a range of stakeholders, including affected consumers. This could be achieved by referring the proposed legislation to a parliamentary committee where the process can be properly managed and a considered response be developed. 

Contact
For further information please contact:

Alex Varley 

Media Access Australia

E: alex.varley@mediaaccess.org.au
T: 02 9212 6242 or 0407 215 047
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